
Spencer Fane LLP | spencerfane.com © 2020

COBRA and Premium 

Assistance Under the 

American Rescue Plan 

of 2021

Presented by Cynthia Smith



Spencer Fane LLP | spencerfane.com © 2020

About the Kansas City Chapter of ISCEBS

• One of over 40 ISCEBS Chapters 

• Webinars and in-person educational programs

• Check us out at: https://www.iscebs-kc.org/

– Find a connection under Board of Directors

https://www.iscebs-kc.org/


About the ISCEBS 
Chapter Webinar Coalition

• An alliance of US-based Chapters of the ISCEBS 

• Joined forces to offer monthly webinars throughout the US

• Providing education through no-cost/low-cost live webinars

• Meeting our members where they live and work

• Offering access to members and non-members
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Participating Chapters

• Baltimore

• Capital/DC

• Carolinas

• Central Indiana

• Central Ohio

• Central Pennsylvania

• Chicago

• Cincinnati/Dayton (SW Ohio)

• Colorado

• Dallas/Ft. Worth

• Greater Boston

To receive notices about local chapter 
activities, complete the online form:

Go to:    https://www.iscebs.org/
Click: Local Chapters
Choose: Activity Notifications

• Greater Philadelphia

• Greater Pittsburgh

• Houston

• Kansas City

• Los Angeles

• Middle Tennessee

• Milwaukee

• NE/Central Florida

• Nebraska

• New York Metro

• Northeast Ohio

• Northern California

• Northern New Jersey

• Orange County

• Pacific Northwest

• Tampa Bay
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About ISCEBS

• Education-focused, non-political, nonprofit organization
• Find out more at www.iscebs.org

• CEBS denotes the Society’s professional certification
• Find out more at www.cebs.org

Five courses.

Five exams.

Four letters that 

make a statement.
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Today: Continuing Education

• 1 hour of professional development credits

• Designed to meet the requirements for
• CEBS Compliance credit 

• CE Certificate
• Email provided after event – within 48 hours

• To those logged in via computer during the entire presentation
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Meeting Materials

• Today’s webinar is being recorded

• Slide deck available now – see the Chat feature for the link

• Recording will also be available on our website within 24 hours

• Attendees will receive an email notification once posted

• www.Iscebs-kc.org under Program and Events Calendar > Prior 
Chapter Presentations

• www.pnwiscebs.org under Webinar Coalition
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Housekeeping

• Questions during the webinar
• Submit through platform – please only use Q&A feature

• There will be time at the end of the presentation to review

• Technical issues
• Please use CHAT feature to report technical issues only
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Cynthia Smith
Cindy is a Senior Benefits Advisor with the U.S. Department of Labor, Employee Benefits

Security Administration, in the Kansas City Regional Office. EBSA is responsible for the

administration and enforcement of Title I of the Employee Retirement Income Security Act of

1974 (ERISA). Title I establishes standards in operating an employee benefit plan including

reporting, disclosure and fiduciary duties. Cindy provides direct assistance to resolve complex

disputes between plan participants and sponsors of pension plans, health benefit programs

and other welfare plans. She provides technical guidance to plan officials, plan service

providers and other professionals on matters relating to ERISA.

Cindy has worked in the Kansas City EBSA office 20 years and has coordinated many of the

outreach and education activities. She has represented EBSA at a variety of continuing

education seminars that focus on retirement savings, pension and health insurance topics. Ms.

Smith obtained a B.S.B.A. from UCM. Prior to joining the Department of Labor, she was in

management with Department of Treasury. While there, she handled many labor relations,

employee relations and EEO issues and was a key instructor for a variety of management

training programs.

Speaker

Senior Benefits Advisor

U.S. DOL - EBSA



U.S. DEPARTMENT OF LABOR

EMPLOYEE BENEFITS SECURITY ADMINISTRATION

**

**This draft is current as of  April 2021.  Although EBSA makes every effort to assist the public, these slides are not intended to be, and should 

not be construed as, legal advice. They are also not a substitute for any regulations or interpretive guidance issued by EBSA. **

These notes are INTERNAL staff  notes that are NOT FOR PUBLIC 

DISTRIBUTION.



CONSOLIDATED OMNIBUS BUDGET

RECONCILIATION ACT



COBRA amended:

ERISA (Sections 601 – 608)

 Internal Revenue Code  (IRC § 4980B)

Public Health Service Act 
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 It is continuation coverage that group 

health plans are required to offer to 

qualified beneficiaries (i.e., employees, 

spouses, dependents) when group health 

plan coverage would otherwise be lost 

due to a qualifying event (such as 

termination or reduction of hours of 

employment, divorce, death of covered 

employee, etc.). 
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An individual will be entitled to COBRA if 3 

basic requirements are met

1. Your group health plan is subject to 

COBRA (plan coverage)

2. A qualifying event (QE) occurs

3. They are a qualified beneficiary (QB)
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Is your health plan subject to COBRA?

Yes, if it is:

A group health plan;

Sponsored by a private sector employer; 

That employed at least 20 employees in 
previous calendar year

15



Group Health Plan
An arrangement established or maintained by an 

ER to provide EEs or their families with medical 
care.

 Arrangement

 Insurance 

 HMO

 From ER’s assets

 Medical Care

 Physician care

 Hospital Care (inpatient and outpatient)

 Surgery and other major medical benefits

 Prescription drugs

 Dental and vision care 16



COBRA amended ERISA to cover group health 

plans sponsored by: 
 Private-sector ER
 Employee organizations (labor unions)*

*Special rules may apply

Other laws may have similar provisions for group 

health plans sponsored by:
 Federal government
 State or local governments 
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Employed at Least 20 EEs

 20 Employees

Full-time

Part-time

More than 50% of its typical 
business days

 In the previous calendar year
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An individual will be entitled to COBRA if 

3 basic requirements are met

1.Your group health plan must be subject 
to COBRA (plan coverage)

a. Group health plan

b. Sponsored by a private sector ER

c. Employed 20 or more EEs in prior 

calendar yr.

2. A qualifying event (QE) must occur

3. They are a qualified beneficiary (QB)
19



What is a qualifying event?

 A qualifying event (QE) is an event specified 

in COBRA that causes an individual to lose 

group health care coverage.

 The QE determines who the qualified 

beneficiaries (QBs) are for that event and the 

period of time that the plan must offer 

continuation coverage. 

20



QEs for Covered Employees (if the event 
causes the covered EE to lose coverage)

Voluntary or involuntary termination of  
EE’s employment for any reason other 
than “gross misconduct”

Reduction of EE’s hours of employment
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 QEs for Spouse and Dependent Child of covered 

EE (if event causes the spouse or dependent child 

to lose coverage)

 Termination of covered EE’s employment for any 

reason other than “gross misconduct”

 Reduction in hours worked by covered EE

 Covered EE becomes entitled to Medicare

 Divorce or legal separation of spouse from 

covered EE

 Death of covered EE

 In addition to above, a QE  for a Dependent Child

 Loss of “dependent status” under the plan rules
22



An individual will be entitled to COBRA if 3 
basic requirements are met

1. Your group health plan must be subject to 

COBRA (plan coverage)

2. A qualifying event must occur (QE)
 An event specified under COBRA that 

cause an individual to lose group health 
care coverage.

3. They are a qualified beneficiary (QB)
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 A QB is an individual who was covered by a group 
health plan on the day before the QE occurred 
that caused loss of coverage

Covered EE
 Their spouse (or former spouse)
 Their dependents

 In certain cases involving Chapter 11 bankruptcy 
of the ER, QBs also may include

Covered retiree
 Their spouse (or former spouse)
 Their dependents
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A QB can also be

Any child born or placed for adoption with 
a covered employee during a period of 
continuation coverage

Agents, independent contractors, and 
directors who participate in the group 
health plan
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An individual will be entitled to COBRA if 3 
basic requirements are met

1. Your group health plan must be subject to 
COBRA (plan coverage)

2. A qualifying event must occur (QE)

3. They are a qualified beneficiary  (QB)
 Covered EE
 Covered EE’s spouse (or former spouse) 

or dependent of EE
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Notice Procedures

 Summary Plan Description (SPD)
(given w/in 90 days after EE becomes a participant 
or w/in 120 days plan is first subject to ERISA’s 
reporting and disclosure provisions) 
 COBRA rights described
 Types of benefits under the plan
 Rights of Ps and Bs
 How the plan works
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Notice Procedures (cont.)

 COBRA General Notice (Model Notice)

(from plan to QB w/in 90 days of coverage) 

Information included in General Notice
 Name of plan, and address and telephone 

number of someone who can be contacted  for 
more plan and COBRA information

 Description of COBRA rights
 Explanation of what a QB must do to notify plan 

of a QE or disabilities
 Explanation of the importance of keeping the 

plan administrator informed of addresses of the 
Ps and Bs
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Notice Procedures (cont.)

 COBRA Qualifying Event Notices
 Employer (30 days)

• Termination or reduction of hours

• Death of covered EE

• Bankruptcy of ER

 Covered EE or other QB (60 days)

• Divorce

• Legal separation

• Child’s loss of dependent status under the plan
29



Notice Procedures (cont.)

 COBRA Election Notice (Model Notice)
(must be provided to QBs w/in 14 days after plan 
administrator receives notice of QE)

Information in Election Notice includes:
 Name of plan, and address and telephone number 

of someone who can be contacted  for more plan 
and COBRA information

 How to elect coverage
 What will happen if coverage is not elected
 What coverage is available, for how long, and how 

it can extend for disability or second QE
 Premium payment requirements, including due 

dates and grace periods
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Notice Procedures (cont.)

 COBRA Notice of Unavailability of Continuation 
Coverage

 From plan denying COBRA coverage to 
individual who requested coverage (or 
extension of coverage)

 COBRA Notice of Early Termination of 
Continuation Coverage

 From plan describing why it is ending COBRA 
benefits early
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Election Procedures

 Each QB has 60 days to elect COBRA from the later 
of:
 Date coverage is actually lost; or
 Date QB is furnished an Election Notice

 Each QB can independently elect COBRA

 A QB can waive COBRA and later revoke the waiver 
as long as it is done before the end of the election 
period
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Qualifying Event Beneficiary Coverage

◼ Termination

Reduction of hours

Employee

Spouse

Dependent Child

18 months*

◼ Employee entitled to 

Medicare

Spouse

Dependent Child

36 months

◼ Divorce or legal 

separation

Spouse

Dependent Child

36 months

◼ Death of covered 

employee

Spouse

Dependent Child

36 months

◼ Loss of “dependent child” 

status

Dependent Child 36 months

* In certain circumstances, QBs entitled to 18 months of continuation coverage may 
become entitled to a disability extension of an additional 11 months (for a total 
maximum of 29 months) or an extension of an additional 18 months due to the 
occurrence of a second QE (for a total maximum of 36 months). 33



 Disability  (additional 11 months) 

(covered EE, spouse, or dependent child)
 Disability must have started sometime before the 60th 

day of COBRA coverage

 Disability must last at least until the end of the 18-
month period of COBRA coverage

 The disabled QB must notify the plan of disability 
determination w/in 60 days after the later of:

• Date SSA issues disability determination

• Date QE occurs

• Date QB loses (or would lose) coverage due to the QE

• Date QB receives the COBRA General Notice

 Total up to 29 months 34



 Second Qualifying Event  

(additional 18 months for 18 month QE)

(spouse or dependent child)
Death of Covered EE
Divorce or legal separation of a covered EE 

and spouse
 Loss of dependent child status under the 

plan
Covered EE becomes entitled to Medicare

 Total up to 36 months
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 The group health plan may terminate COBRA 

early if:
Premiums not paid in full on a timely basis
 The ER ceases to maintain any group health 

plan
A QB begins coverage under another plan
A QB becomes entitled to Medicare after 

electing COBRA
A QB engages in certain types of conduct 

(such as fraud)
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A QB is entitled to the same benefits as a 

similarly situated active EE

Benefits, choices, and services

A QB is subject to the same rules and limits 
Co-payments, deductibles, and coverage 

limits

A QB must comply with rules of the plan 
 Filing benefit claims and following the 

appeals process
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 Plan limited to charging 102% of premiums 
(for disability extension - 150%)

 Plan must allow QBs at least 45 days from 
COBRA election to make initial premium 
payment.  

Must give a minimum 30-day grace period 
for payment of any premium
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COBRA Qualifying Event Notification

COBRA Election Period

COBRA Premium Payments

Filing a Claim for Benefits & Appeal of 

Denial of Claim

Special Enrollment
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In the American Rescue Plan Act



QBs who are Assistance Eligible 
Individuals (AEIs) pay 0%  of their 
premiums for COBRA coverage during 
the assistance period
 Coverage periods beginning on or 

after April 1, 2021, through 
September 30, 2021

Premiums reimbursed to employer, plan, 
or insurer via payroll tax credit

Includes second election period (called 
an “extended election period”)



Generally, an individual:

Who is a qualified beneficiary as the 
result of an involuntary termination of 
employment (not for gross misconduct) 
or a reduction in hours;

Who is eligible for COBRA continuation 
coverage at any time during the 
assistance period; and

Who elects coverage



Premium subsidy generally available first 

coverage period –

 Beginning on or after April 1, 2021 

 Ending earliest of:

 September 30, 2021;

 End of QB’s maximum COBRA 

continuation period; or

 First date eligible for another GHP or 

Medicare (QB required to notify plan of 

eligibility for other GHP or Medicare)



 AEIs may enroll in another plan coverage option (other 
than the option they were enrolled in prior).  Employers 
not required to allow this plan option change

 Plans must provide notice of the plan enrollment option (if 
the change is allowed)

 Assistance Eligible Individuals have 90 days from notice to 
enroll in the other plan coverage option

 Premium for new option cannot exceed the premium for 
the option the QB was previously enrolled in.  New option 
must be one that is available to similarly situated active 
employees



 For AEIs who became eligible to elect COBRA 

before April 1, 2021.

 Provides second election period for certain 

individuals who do not have a COBRA election in 

effect, but would be an AEI if such election were in 

effect.

 Includes individuals who didn’t elect when first 

offered and those who elected COBRA coverage 

and discontinued it before April 1, 2021.



 Plan must provide AEI with a notice about the 

extended election period.

 AEI can elect up to 60 days after the notice is 

provided.

 COBRA coverage begins the first period of 

coverage beginning on or after April 1, 2021

 Under the extended election, coverage is not retroactive 

to periods before enactment

 Coverage is the same maximum duration the QB 

would have had if elected when first offered/had 

not been discontinued.



 General Notice

 Notice of Extended Election Period (includes 

notice of plan enrollment option if permitted)

 Notice of Expiration of Period of Premium 

Assistance



Plans must furnish a “General Notice” to —

 Qualified beneficiaries (not just covered 

employees)

 Who are qualified beneficiaries as the result of 

an involuntary termination of employment 

(other than for gross misconduct) or a reduction 

in hours, AND 

 Who become entitled to elect COBRA 

continuation coverage at any time during the 

assistance period (April 1, 2021 through 

9/30/2021)



 For AEIs to whom the election notice 

requirements don’t apply

 E.g., for plans subject to state continuation 

coverage (aka mini-COBRA)



 forms necessary to establish eligibility for the subsidy;

 a prominent description of the QB’s right to a subsidy 

and any conditions on entitlement; 

 a description of the obligation of the QB to notify the 

plan of enrollment in other GHP or Medicare, and the 

penalty for failure to carry out the obligation;

 a description of the extended election period (if 

applicable to the individual);

 a description of the option of the QB to enroll in 

different coverage (if the employer permits QBs to enroll 

in different coverage); and

 name, address, phone number for plan administrator 

and any other person maintaining relevant info about 

the subsidy.



 Plans must send the Notice of Extended Election 
Periods to any Assistance Eligible Individual (or any 
individual who would be an Assistance Eligible 
Individual if a COBRA continuation election were in 
effect) who became entitled to elect COBRA 
continuation coverage before April 1, 2021 

Does not include individuals whose maximum 
COBRA coverage period, if COBRA had been elected 
or not discontinued, would have ended before April 
1, 2021

Must furnish within 60 days after April 1, 2021



 Plans must notify Assistance Eligible Individuals in 
writing 45 to 15 days before the expiration of their 
period of premium assistance.

Notice must advise that the premium assistance will 

expire soon, identify the date premium assistance 

will end, and inform the individual that they may be 

eligible for coverage without any premium 

assistance. 

 Plans do not have to send this notice to AEIs who 
are no longer eligible for premium assistance 
because they enrolled in another GHP or Medicare.



Department of Labor directed to create model 
notices for plans to use

Available on EBSA’s COBRA Premium Subsidy 
webpage at https://www.dol.gov/COBRA-subsidy

https://www.dol.gov/agencies/COBRA-subsidy


Tax treatment for individuals – excluded 

from gross income

Tax treatment for employer, plan, or 

issuer – tax credit



 If an Assistance Eligible Individual fails to notify 

plan of eligibility for other coverage they will be 

subject to a tax penalty of $250.

 If intentional Failure: Greater of $250 or 110% of 

premium assistance received after no longer 

eligible. 

 But, reasonable cause exception – no penalty if 

the failure is due to reasonable cause and not 

willful neglect.



Health Coverage Tax Credit (HCTC) provides 

certain eligible individuals 72.5% of their health 

insurance premiums

 Administered by IRS

Assistance Eligible Individuals cannot utilize the 

HCTC in any month in which they receive a COBRA 

subsidy under the American Rescue Plan



When losing group health coverage, an 
individual should consider COBRA and all 
the options:

 “Special Enrollment” in another group 
health plan (spouse’s)

The Health Insurance 
Marketplace

State-sponsored programs

Medicare
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U.S. Department of Labor and the U.S. 

Department of the Treasury have jurisdiction 

over:

(private-sector group health plans) 
Disclosure
Notice
 Eligibility
Coverage
Payment
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 The Family Medical Leave Act (FMLA)
 ER maintains EE’s health coverage

 The Health Insurance Portability and 
Accountability Act (HIPAA)
Special enrollment rights

Uniformed Services Employment and 
Reemployment Rights Act (USERRA)
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 For more information on the COBRA 

Premium Subsidy 
 Visit our dedicated webpage: 

https://www.dol.gov/COBRA-subsidy

https://www.dol.gov/COBRA-Subsidy


 For private sector group health plan
information about COBRA, ERISA, or HIPAA 
call U.S. Dept. of Labor, EBSA toll free: 1-866-
444-3272 
Visit our website: 

www.dol.gov/agencies/ebsa

 For Family Medical Leave Act (FMLA) 
information
Call the U.S. Dept. of Labor, Wage & Hour 

Division at 1-866-487-9243
Visit WHD’s website: www.dol.gov/whd
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 For more information on USERRA call the U.S. 
Dept. of Labor, Veterans’ Employment and 
Training Service at (202)693-8140
Visit VETS’ website: 

www.dol.gov/vets/programs/userra

 For public sector EEs (state and local 
government) call the U.S. Dept. of Health and 
Human Services, CMS toll free: 
1-877-267-2323
Visit CMS’s website: www.cms.hhs.gov

 For federal EEs call (202)606-1800
Visit OPM’s website: www.opm.gov
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 EBSA’s  Publications
 An Employer's Guide to Group Health 

Continuation Coverage Under COBRA -
The Consolidated Omnibus Budget
Reconciliation Act of 1986

 The 2 COBRA Model Notices
 Reporting And Disclosure Guide For 

Employee Benefit Plans
 Compliance Assistance Guide – Health 

Benefits Coverage Under the Federal law

 Health Benefits Education Campaign Seminar 
Series
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Reminders

• Copy of webinar
• Session has been recorded

• Recording and slides will be on Chapter website within 24 hours

• Email will be sent with the link to our website within 24 hours

• Continuing Education – 1 hour 
• If logged in via computer duration of the presentation

• Will receive an email within 48 hours

• CEBS requires self-reporting
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Registration is Open!

Register on your Chapter’s website

OR

• www.pnwiscebs.org under Webinar Coalition

• Scroll down to see our upcoming events

• ISCEBS CWC Event

• May 12th (Wednesday)

• 12:30 – 1:45 CST (10:30 PST)

Compare and Contrast: SEC Best
Interest vs DOL Standard of 
Conduct
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Benefit Administration 
Systems

• Kansas City ISCEBS Event

• May 26th (Wednesday)

• 12:00 – 1:00 CST (10:00 PST)

http://www.pnwiscebs.org/


Thank you!

• As you leave the webinar

• Please take our quick survey
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