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About the Kansas City Chapter of ISCEBS

• One of over 40 ISCEBS Chapters 

• Webinars and in-person educational programs

• Check us out at: https://www.iscebs-kc.org/
– Find a connection under Board of Directors

https://www.iscebs-kc.org/


About the ISCEBS
• Education-focused, non-political, nonprofit organization

– Find out more at www.iscebs.org

• CEBS denotes the Society’s professional certification

– Find out more at www.cebs.org

Five courses.

Five exams.

Four letters that 

make a statement.

http://www.iscebs.org/
http://www.cebs.org/


Today: Continuing Education
• 1 hour of professional development credits

• Designed to meet the requirements for

– CEBS Compliance credit 

• This can be self-reported after the webinar is complete



Housekeeping

• Questions during the webinar

– Submit through the platform – Q&A

– There will be time at the end of the presentation for questions

• Today’s webinar is being recorded

– Recording and slide deck will be available on our website

– Attendees will receive an email notification once posted

– https://www.iscebs-kc.org/ under Program and Events Calendar

https://www.iscebs-kc.org/


Vern Cushenbery, CFA, CPA
Vern has over two decades of experience in corporate finance, consulting, portfolio 

management and research. 

In 2007, Vern founded CUSH Capital Management and was recognized by Morningstar in 

2011 for successfully shepherding client assets through the worst recession of our lifetimes. 

Prior to founding CUSH Capital, he served as Chief Investment Officer with Legacy 

Investment Management, and was formerly with Kornitzer Capital Management and 

DeMarche & Associates. 

As the Chief Investment Officer for Two West, Vern leads the firm’s investment committee 

with a focus on identifying fund managers who provide style consistency and performance in 

both up and down markets at reasonable investment expenses. 

He is well-versed in Modern Portfolio Theory and has developed a strong foundation in 

post-modern behavioral finance. 

Vern is a CFA Charterholder and Certified Public Accountant. He holds an MBA and a Masters 

of Accountancy degree from UMKC, and a BS in Finance from Kansas State

Speaker
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Agenda

• Background – fiduciary implications of 

investment fund selection

• A practical model for creating an 

investment fund lineup inside the confines 

of ERISA
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Investment Fund Selection

• For individual account plans (e.g., 401(k), 
403(b)), choosing investment funds is the 
primary fiduciary task

• Which fiduciary chooses?

• Prudent expert standard applies

• Fiduciary risk can be transferred to plan 
participants under ERISA § 404(c)
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Fiduciary Duties

• Prudent Expert Rule … fiduciaries must 
discharge their duties:

– With the care, skill, prudence, and diligence 
under the circumstances then prevailing that a 
prudent person acting in a like capacity and 
familiar with such matters would use in the 
conduct of an enterprise of a like character 
and with like aims

10



Spencer Fane LLP | spencerfane.com© 2019

Context Includes . . .

• Market conditions

• Employer demographics

• Existing investment lineup

• Tolerance for change
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ERISA Section 404(c)

• Complying with § 404(c) can shift investment risk from 
fiduciaries to participants, shielding plan fiduciaries

• Plan eligible for § 404(c) protection if it allows participants to:
– Exercise individual control over their accounts

– Choose from broad range of investment options

• Participants must have reasonable opportunity to give 
investment instructions

• Plan fiduciaries must provide sufficient information to enable 
informed decisions
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“Traditional” Plan Investment
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404(c) – Participant Directed 

Investment
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“Default” Investment Options

• What happens when participants fail (or 
refuse) to direct the investment of their 
account?

• Plan-level fiduciaries choose a “default” 
option

• ERISA provides protection to fiduciaries who 
choose “qualified” default investment 
alternatives
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Qualified Default Investment Alternatives (QDIAs)

• Protects fiduciaries from liability for investment losses in 

absence of participant direction

• Prior to PPA, primarily stable value or money market funds

• Now:

– Life cycle or target date funds

– Balanced funds

– Managed accounts

• Notice requirements (prior to first default investment and 

annually)
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Target Date Funds

• TDFs are most common QDIA option

• Often the plan’s largest holding

• February 2013 DOL notice on special considerations 
for TDFs

• “Prudent expert rule” in application – consider the 
context
– Less engaged participants = higher fiduciary standard

– Heightened DOL scrutiny

• Context dictates higher fiduciary standard
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TDF Guidance

• According to the DOL, fiduciaries should:
– Establish a process for comparing and selecting TDFs

• Consider demographics of employer

• Average age of workforce

• Normal retirement age

• Average salaries

• Turnover

• Contribution rates

• Withdrawal history

– Periodically review TDFs

– Understand the TDF
• “To” vs. “Through”

• Risk exposure

– Review the TDF’s fees and expenses

– Ask about custom or non-proprietary TDFs

– Develop effective employee education

– Document the process
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TWO WEST

INVESTMENT PHILOSOPHY, INVESTMENT MENU, 

QDIA SELECTION, AND FIDUCIARY PROCESS
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A History of the Markets
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•
•

In US dollars.

US Small Cap Index is the CRSP 6–10 Index; US Large Cap Index is the S&P 500 Index; Long-Term Government Bonds Index is 20-year US government bonds; Treasury Bills are One-Month US Treasury bills; 1-Month  Treasury 

Bills Index is the IA SBBI US 30 Day TBill TR USD. Treasury Index data sourced from Ibbotson Associates, via Morningstar. Direct Inflation is the Consumer Price Index. CRSP data provided by the Center for Research  in 

Security Prices, S&P data © 2019 S&P Dow Jones Indices LLC, a division of S&P Global. All rights reserved. Bonds, T-bills, and inflation data provided by Morningstar.

Monthly growth of wealth ($1), 1926−2018

Removing the Noise
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The Average Investor

“The investor’s chief problem and  

even his worst enemy is likely to be  

himself.”

- Benjamin Graham
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MarketTiming

Source: Oppenheimer https://goo.gl/RbxrzJ

https://goo.gl/RbxrzJ
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Professional  

Investors

▪ Less than 15% of mutual funds have survived and  

outperformed their benchmarks over the past 15 years.

▪ Journal of Finance on consultant recommendations:  

"We find no evidence that these recommendations add  

value, suggesting that the search for winners,  

encouraged and guided by investment consultants, is  

fruitless.”

▪ Assessing endowment performance: "Vanguard has  

found that for the 5 year period studied, the average  

small or medium endowment may have been better  

served by a portfolio of low-cost, transparent,  

diversified mutual funds invested in traditional stocks  

and bonds.

Don’t Try to Outguess the Market



The Predictive Power of Fees

“The expense ratio is the most proven  

predictor of future fund returns.”

2
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What is Strong-Form Evidence?

Worked in the past

• 1year? 3 year? 5 yr? .. . ..10? 20? 30?

Testable

Statistically Significant & Robust  

Cross-Sectional

• Industry, Geography, Style,AssetClass

Peer-Reviewed  

Published

Investing Philosophy:An Evidence-

Based Approach

2
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Weak-Form example: MarketTiming

Source: Oppenheimer https://goo.gl/RbxrzJ

2

7

https://goo.gl/RbxrzJ
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Fama-French Research

28
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Initial Universe of 

20,000+ Funds

Quantitative 

Assessment

Dynamic Proprietary 

Process

Qualitative 

Review

(Two West’s 

Investment 

Committee)

Evidenced 

Based Fund 

Lineup

Due Diligence

• Management 

Conversations

• Firm Assessment

• Investment Philosophy

• Legal / Regulatory Issues

• Ownership

• Other relevant factors 

Due Diligence

• Fees

• Diversification by Holdings

• Risk / Return Assessment

• MPT Statistics

• Attribution Analysis to 

confirm returns consistent 

with academic evidence

• Style Consistency

• Tracking Error

• Other relevant factors

Investment Selection Process
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Broad Range Requirement

Style Box Approach

Spans Risk/Return Spectrum

Satisfies 404(c)

Competing Commitments

• Choice

• Outcomes

Creates Additional Challenges

• Requires monitoring of style consistency

• Limits Manager’s degrees of freedom; and 

therefore opportunity set from which to 

capture alpha

• Re-inforces the importance of low-fees

Broad Range Requirement
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Best Practices

Investment Policy 

Statement

Foundation of Robust Process

Identifies key ‘academic’ criteria

Supports Decision-Making

Investment Committee

Ensures Consistent Execution 

of IPS

Oversees periodic monitoring
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Fulfilling Your Duty to Monitor
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QDIA Selection

QDIA Selection

One of the most important plan decisions

Typically affects 70% of plan assets

Should come early in the process and be 

reviewed annually

Serves Un-engaged participants

Higher Fiduciary Standard

Heightened DOL Scrutiny

Dramatic shift from Risk-Based to Target-Date 

fund sin last 10 years

Technology now allowing for low-cost custom 

model-based strategies

• Goals-based

• Income-focused

• Account for factors other than age alone
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Evolution of Retirement Plans and QDIAs

Defined Benefit

Required no investment knowledge or 

engagement by employee

Created Positive Outcomes for retirees

Company assumed risk of shortfall

Defined Contribution

Employee assumes risk of shortfall

Has left majority of retirees woefully 

prepared for retirement

QDIAs have evolved over time to 

address this:

• Cash / Money Market

• Risk-Based Strategies

• Target-Date Funds
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Glidepath Construction

Considerations (per DOL)

Employer Demographics

Age of workforce

Normal retirement age

Average Salaries

Turnover

Contribution Rates

Withdrawal

Decision can represent 

“least-bad option”

Important to recall decision 

made on behalf of unengaged 

participant.

Heightened Fiduciary 

Standard
Source: Jeff Holt et al., “2016 Target-Date Fund Landscape,” Morningstar, April 12, 2016, Appendix 2, 
“Complete Glide-Path Equity Allocations by Target-Date Series %,” pp. 83-84.



36

Single vs. Multiple Glidepaths

Single Glidepath

Solves for “most appropriate” i.e. “least bad” glide 

path given concerns above.

Multiple Glidepaths

Can add expense to plan

Benchmarking typically done at investment level

Better accommodates conservative default

Gray = Industry Range

Green = Multiple Glidepath Options
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Proprietary vs. Open Architecture

DOL advises consideration of non-

proprietary target-date funds

Allows component funds to be selected from plan menu

Separates the investment selection conversation from the glidepath 

conversation 

Allows for benchmarking at the individual fund level rather than the 

asset allocation level (i.e. glidepath)
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Customized Solutions

Relevant Criteria

Now can factor in other information 

from record-keeping system including

• Account Balance

• Contributions

• Salary

• Retirement Age

• Income Goal

• Funded Status

• Outside Assets

• Personal Risk Tolerance
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An Income Focus

Employee Retirement INCOME Security Act (ERISA)

Income has always been the focus of regulators

We can re-create a Defined-Benefit Pension experience within a DC Plan

A conservative glidepath coupled with a subtle shift in asset allocation towards hedged income 

serves as a shock absorber for the un-engaged participant and further shores up the fiduciary 

liability the sponsor assumes when making decisions on behalf of the unengaged participant.
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Custom Solutions
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Questions?

Vern Cushenberry (Two West) Greg Ash (Spencer Fane LLP)

Call: (913) 825-1722 Call: (913) 327-5115

Email: info@twowestadvisors.com Email:  gash@spencerfane.com

Thank You!



Reminders
• Copy of webinar

– Session has been recorded

– Recording and slides will be on Chapter website within 24 hours

– Email will be sent with the link to our website within 24 hours

• Continuing Education - 1 hour 

– CEBS requires self-reporting



Thank You!
• As you leave the webinar, please take our quick survey


